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OPINION

Appellant was charged with sexual assault and indecency with a child for having consensual sexual
relations with Nailah, a minor. Appellant did not deny having such a relationship, but his defense was
that Nailah was at least seventeen years old at the time. The trial court admitted, over appellant's
objection, several out-of-court statements made by Nailah to two different witnesses as prior consistent
statements under Tex. R. Evid. 801(e)(1)(B). After appellant was convicted, he appealed and claimed

that the trial court erred in admitting these statements. The court of appeals agreed.m We granted
review to clarify that, under Rule 803(e)(1)(B), a charge of recent fabrication or improper motive may
be subtly implied through tone, tenor, and demeanor during the entirety of the cross-examination; such
an attack may not be immediately apparent from the specific wording of the questions asked, but

becomes obvious only during the attorney's final argument.@

We hold that the trial court did not abuse its discretion in admitting the evidence as a prior consistent
statement.

L.

Nailah, who was twenty-seven at the time of trial, testified that she was born on October 12, 1977.
When she was twelve and in middle school, she joined the adult choir at her church. Her grandfather
was an elder in that church and her grandmother was a district missionary. Tina Hammons, who was
related to Nailah's family, was the state choir director. Nailah met appellant, Tina's husband, through
her choir activities. Appellant, who was in his late 20's or early 30's at the time, became her counselor.
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He counseled her by phone.

Nailah testified that she was almost fifteen when she started high school at Business Careers High
School, a magnet school for the gifted. She talked with appellant every week or two on the phone for
five to fifteen minutes, but shortly after starting high school, he would call more frequently. Nailah was
self-conscious because she was "hairy," but appellant said "not to worry, that later on in life, [she]
would find out that that was sexy and that a lot of men liked that." Nailah testified that appellant would
tell her things like "how pretty I was and how smart I was and how special I was. How special I was to
him."

Appellant told Nailah that he wanted to pick her up at school and take her out to lunch to celebrate her

15t birthday in October of her freshman year. She signed out from school for a dentist appointment
and was supposed to meet him in the school parking lot, but she did not go. She stayed inside with her
best friend, Yvonne Sanders, who was a sophomore. She told Yvonne that she was supposed to go out
for lunch with her counselor, but she didn't feel "good" about it, so she did not want to go. The two girls
just stood and looked at appellant sitting in his car in the parking lot. She had told Yvonne bits and
pieces about her relationship with appellant, but "I didn't give her intimate details because I didn't have
any friends so I didn't know, really, if I could tell anybody. So I just kind of told her that there was an
older man I thought liked me."

Appellant made arrangements to see her again about a week later. This time Nailah went out for lunch
with him. They went to the Hampton Inn on 1-35. Appellant said that he had gotten a room there for an
earlier business meeting and to take a shower and freshen up. She wanted to stay in the car, but
appellant talked her into going to the motel room with him. He went into the bathroom and then came
back out clad only in a towel and asked Nailah to give him a massage with lotion. She did. Things
progressed, and eventually he penetrated her, first with his finger, then with his penis. It hurt, and she
tried to resist. Then they each took a shower, and he drove her back to school.

Appellant called Nailah about a month or two later and asked her to go out for lunch again. This time
they went to the Scotsman's Inn on I-35, and appellant repeated his prior conduct. Nailah hadn't told
anybody because, she said, "I was scared. I was ashamed. I was confused." According to Nailah, their
third act of intercourse took place at a Motel 6 in early 1993, while Nailah was still a freshman in high
school. This time appellant's car wouldn't start when they were ready to leave; appellant was "panicky,
and Nailah "freaked" out. He called a cab for her to get back to school.

"

The only person that Nailah told about these sexual interludes was Yvonne. She told Yvonne the details
when the girls had a "sleep-over" at Nailah's house sometime after Christmas during Nailah's freshman

year. The next fall, right after her 16t birthday, Nailah transferred to Judson High School because her
mother became pregnant and did not want Nailah going to school so far away. Yvonne was still at
Business Careers.

The fourth time appellant picked her up at school, this time from Judson High School, he took her to a
"really nasty" motel, and she refused to get out of the car. The fifth time, they went to the Ruby Inn,
and Nailah told appellant that she had a boyfriend. Appellant was a little upset and told her, "I'm the
only person that loves you and so you better not be having sex with anyone else." They had their usual
sexual activity, but appellant was rough and angry, "real rude, real obnoxious." This was their last
encounter.

Nailah eventually told her mother about the liaison with appellant in mid-1997, when she was nineteen.
There was a meeting with Nailah, her mother and father, her grandparents, appellant and his wife.
Nailah told everyone that it started when she was a freshman at Business Careers High School.
Appellant said it was true, and he cried. Nailah and her family decided to have another meeting with



appellant and his wife, which was held at the church with Bishop Iglehart and several elders in
attendance. Appellant again admitted the sexual affair; he apologized to his wife and the bishop. The
elders told Nailah that the church would handle the matter, so neither she nor her family reported it to
the police.

Around 2002, Nailah received a bag of clothes containing a T-shirt that had appellant's name on it as
the vice-president of the youth department. Nailah then realized that appellant was still pastoring
children, so she filed a police report. She also filed a civil lawsuit against the church and appellant, but
it was dismissed shortly before the criminal trial because the statute of limitations had run.

Appellant's attorney cross-examined Nailah vigorously concerning her memory of dates, the specific
motels she and appellant had gone to at which times, and her age during which year of high school.
Both became confused. Appellant's attorney also cross-examined Nailah about how she had given
different dates during her deposition in the civil lawsuit. Nailah said that she was incorrect in her
former testimony because her lawyer had suggested those dates and he was wrong.

Bishop Iglehart testified next and stated that he had received a letter from Nailah in 1997, so "[w]e did
a preliminary investigation, we ascertained that the facts were reasonably sure and correct, and then we
began to set up a deliberation." The elders convened a meeting in January or February of 1998. Bishop
Iglehart questioned Nailah about the allegations she had made in her letter and she provided detailed
and explicit information. The trial prosecutor then asked Bishop Iglehart the following question:

Prosecutor: All right. And was it made clear to you during that time what her age was during the time --
during the time that she says she was having sex -- or Duane Hammons was having sex with her?

Defense: I'll object to that as calling for hearsay.

Prosecutor: Judge, at this time we'd ask that it be allowed as a prior consistent statement. The defense
has clearly questioned the credibility of Nailah and has suggested that she is confused about her age.
This comes in as nonhearsay under 801 and [a] prior consistent statement by the witness.

Defense: I don't think she laid the predicate for that, Judge.

Prosecutor: The only predicate is that he did the initial questioning.

Court: Okay. I'll overrule the objection. You can answer.

The prosecutor continued her questioning;:

Q: The question was, when Nailah spoke to you-all at the meeting, was she clear about her age when
[appellant] started having sex with her?

A: She was clear.

Q: Okay. And was she at that -- when she talked to you about that, was it clear to you whether she was



over 17 or under 17?

A: At the time we had that meeting, the only reason we were there was because she was under 17 at
that time.

[Defense objection to hearsay. The trial court overruled the objection, but allowed a running objection. ]

Q: All right. Bishop, you said that if she had been over 17 there wouldn't have been a reason to have a
meeting. Why do you say that?

A: Because that [sic] if she had been considered an adult, there would have been nothing that we would
have been able to do about it.

According to Bishop Iglehart, appellant "confessed that he did it."

Yvonne also testified and confirmed that she and Nailah had been best friends when Nailah was a
freshman at Business Careers. Nailah always dressed like she was going to church and did not have
many friends. In fact, Yvonne was her only friend. The prosecutor then asked Yvonne if Nailah had
spoken to her about an older man. Yvonne said, "Yes, she did." The prosecutor continued, "[C]an you
tell me what [Nailah] would tell you in the beginning about this older man?" Appellant's attorney
objected on the basis of hearsay. The prosecutor responded,

Judge, under 801 he has questioned this victim's credibility on several issues, and that is a prior
consistent statement; therefore, not hearsay. We would ask that the Court admit it.

The trial court overruled the objection, and Yvonne said that Nailah told her "bits and pieces" about her
relationship with an older man in her church all throughout her freshman year, though she never
mentioned the man's name. After appellant made a running objection to hearsay, Yvonne elaborated on
Nailah's disclosures to her. She said that one rainy day in October, Nailah was outside in the little lunch
area circle, looking like she wanted to cry. Yvonne asked her what the matter was, and Nailah told her
that "he" was coming to get her. "And I was like, Who's coming to get you? And she was like, The guy
that I was telling you about. . . . But I don't want to go." Yvonne remembered the two of them looking
across the parking lot where a dark car was parked. Yvonne didn't see the man, but she told Nailah that
she didn't have to go if she didn't want to. Yvonne didn't remember exactly what happened after that,
but she did know that Nailah didn't go with the man.

Yvonne testified that she found out more about the man when she spent the night at Nailah's home
some time after Christmas break. Nailah told her "detail, point-to-point things."

I know she told me that they had been having sex and [she] had told him she didn't like it, that she
didn't want to do it, and she had told him that she wanted him to leave her alone. And he wouldn't leave
her alone. And she couldn't tell anybody because it would get the church in trouble, her parents, her
grandparents- you know, it would hurt everybody].]

Nailah said that these encounters were in a "hotel, motel, whatever." Yvonne testified that Nailah



transferred out of Business Careers shortly after the beginning of her sophomore year. Yvonne also
transferred to a different high school later that year, but the two have remained friends over the years.
She said that she had not heard about this case until the defense investigator called her.

The defense then presented evidence that the Hampton Inn on I-35-where Nailah testified that she and
appellant had their first sexual encounter-had not been built or open for business until May, 1995.
Nailah would have been seventeen years old at that time.

Appellant's closing argument included the following:

[Nailah] tried to list these dates, but her dates didn't coincide with the dates she gave in her prior
statements, which were given just four months ago in this deposition, that I cross-examined her from.
You remember that. How could you forget it. How could you forget her testimony. How could you
forget her talking about, "My lawyer gave me these dates." That's manufacturing evidence. That's
conspiring to manufacture evidence in the courtroom. That's a criminal charge, that's a criminal offense.
I'm incensed by that. I can't believe she testified to that up here in front of you.

The defense emphasized that Nailah testified that the first encounter-in 1992-was in the Hampton Inn,
but that the motel was not built until 1995. That meant

that it couldn't have happened like that, like she said, at the time she said, and by her own testimony she
made up dates with her lawyer.

This is one of those-remember, I talked to you about the preponderance of the evidence, but these are
the guys that- you know, the rich lawyers that sue people and raise your insurance rates. Remember, we
talked about that? Well, that's one of these guys who sued my client. It didn't work because it's no good.
The evidence is no good in this case. This case was thrown out, the civil case. And now she's angry
because she didn't get any money. And this is now about a criminal case. That's getting revenge.

When the defense attorney discussed Yvonne's testimony, he noted that she and Nailah were still best
friends and still talked together.

Well, if they talked, what do you think the biggest thing going on in [Nailah's] life was? This case
coming up and her civil case, which was in January, that got dismissed two or three weeks ago. So what
did she- you know you've got to stick with me on this, Yvonne. Come on, got to be with me. Think
about it. That's your reason. When you think about the credibility and about why a person might testify
one way or the other, think about those things.

Concerning Bishop Iglehart's testimony, the defense stated the following:

So what did they prove? It's not relevant what the bishop heard from her, because the testimony comes
from her. And you got to believe her testimony to believe she was a minor. And to believe that, you got
to believe she wasn't lying in this deposition; she wasn't lying in the police statement, where she gave
another date, when she gave these other dates; and then when she finally said, We made them up, we
made up these dates so we could get some money.

The jury found appellant guilty and sentenced him to ten years' imprisonment and a $10,000 fine, but
they recommended community supervision.
On appeal, appellant claimed, infer alia, that the trial court erred in overruling his hearsay objections to

Bishop Iglehart's and Yvonne's testimony about Nailah's out-of-court statements to them.{3) The court
of appeals stated that, although hearsay is generally not admissible, a prior consistent statement is not
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hearsay if it is "consistent with the declarant's testimony and is offered to rebut an express or implied

charge against the declarant of recent fabrication or improper influence or motive." The court of
appeals held that a proper predicate must be laid that "illustrates a charge of fabrication has been

made." ) Then, "the prior consistent statement must have been made at a time before the declarant had

a motive to testify falsely.”@ The court of appeals stated that merely questioning "a witness's
recollection of events or dates through rigorous cross-examination does not equate to a charge of
fabrication. To hold otherwise subjects all defendants who challenge the memory of prosecution

witnesses to the improper admission of prior consistent statements."2 The court of appeals rejected

the State's argument that appellant's cross-examination & suggested both recent fabrication and
improper influence or motive, and held that the trial court erred in admitting Bishop Iglehart's and
Yvonne's hearsay testimony. Finding that error harmful, the court of appeals reversed appellant's

conviction and remanded the case for a new trial {2
1I.

Rule 801(e)(1)(B) gives substantive, non-hearsay status to prior consistent statements of a witness
"offered to rebut an express or implied charge against the declarant of recent fabrication or improper

influence or motive." 1% We have previously stated that our rule mirrors that of Federal Rule 801(d)(1)

(B) and thus federal decisions provide helpful analysis.-(l—]) The Supreme Court has explained the four
requirements that must be met for prior consistent statements to be admissible under Federal Rule
801(d)(1)(B):

(1) the declarant must testify at trial and be subject to cross-examination;

(2) there must be an express or implied charge of recent fabrication or improper influence or motive of
the declarant's testimony by the opponent;

(3) the proponent must offer a prior statement that is consistent with the declarant's challenged in-court
testimony; and,

(4) the prior consistent statement must be made prior to the time that the supposed motive to falsify
arose.12)

The rule sets forth a minimal foundation requirement of an implied or express charge of fabrication or
improper motive.-13) It is minimal. Dean McCormick has noted that even an attack upon the accuracy
of the witness's memory might suffice to permit the introduction of a prior consistent statement.- 14 In
any event, "there need be only a suggestion that the witness consciously altered his testimony in order
to permit the use of earlier statements that are generally consistent with the testimony at trial." 1) The
fact that "there need be only a suggestion" of conscious alteration or fabrication gives the trial court
substantial discretion to admit prior consistent statements under the rule. 19 However, the rule cannot
be construed to permit the admission of what would otherwise be hearsay any time a witness's
credibility or memory is challenged.m Were that true, mere cross-examination would always turn the
prior consistent statement into non—hearsay.im There is no bright line between a general challenge to
memory or credibility and a suggestion of conscious fabrication, but the trial court should determine
whether the cross-examiner's questions or the tenor of that questioning would reasonably imply an

intent by the witness to fabricate 12
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Furthermore, the fact that the State might "bring out its own uglies" on direct examination in
anticipation of an attack on a witness's credibility does not preclude the introduction of a witness's prior
consistent statement as rebuttal evidence after a witness has, in fact, been impeached on cross-

examination with an express or implied accusation of recent fabrication (22

As with most evidentiary rulings, a trial court's determination that a prior consistent statement is
admissible because the cross-examination suggested or implied an assertion of recent fabrication or

improper motive is reviewed only for an abuse of discretion.(21)
L.

In the present case, appellant argues that "no fair reading of this record. . . supports the state's assertion
that the defense made any" charge of recent fabrication of improper motive. According to appellant, the
State relied upon a single cross-examination question by defense counsel ("Your lawyer tell you that
you knew that?" referring to the date of her first sexual encounter with appellant as a time before her
seventeenth birthday) as raising a charge of recent fabrication. But, as the State explained,

This question made clear what had already [been] implied by defense counsel's earlier questions-that
[Nailah's] lawyer had given her the dates to establish that she was underage at the time of the incidents

and that she was lying when she testified that she was underage to make her case in the civil suit. {22

Appellant argues that he was merely bringing out Nailah's inconsistency on dates. "The state is simply
wrong when it accuses the defense of making it 'clear' that the complainant had been improperly

influenced or motivated by her civil lawyer."@ Appellant asserts that "the prior consistent statement
rule did not apply because the defense did not charge the complainant with improper fabrication,

motive, or influence."{2%)

But appellant's assertion that he did not imply that Nailah fabricated her testimony is refuted by his
own closing argument in which he expressly accused Nailah of "manufacturing" evidence with her civil
attorney, noted that it is a criminal charge to manufacture evidence, and stated that the civil case was
"thrown out," and "now she's angry because she didn't get any money. And this is now about a criminal
case. That's getting revenge." He concluded with the assertion that Nailah "made up" the dates so she
"could get some money." It is crystal clear that appellant's position, at the time of final argument, was
that Nailah had unsuccessfully conspired with her civil attorney to fabricate dates that would support
her civil lawsuit, and, having lost that lawsuit, she would wreak revenge at this criminal trial by
fabricating even more different dates than the ones to which she had testified during her civil

deposition.—(ﬁ)

The court of appeals "conclude[d] the State failed to lay 'a proper predicate . . . that illustrates a charge

of fabrication has been made."2% The court of appeals is correct that the State's explanation to the
trial judge of precisely how the defense had implied that Nailah was fabricating portions her testimony
was cryptic at best. However, the State cannot lay a proper predicate for the admission of a prior
consistent statement. That predicate is laid by the content, tone, and tenor of defense cross-
examination. It either does or does not "open the door" to the admissibility of a prior consistent
statement by an express or implied suggestion that the witness is fabricating her testimony in some
relevant respect. In deciding that question, the trial court must consider the totality of the cross-
examination, not isolated portions or selected questions and answers.

The specific words that appellant used during cross-examination might be interpreted as either a benign
inquiry into Nailah's confusion over the dates and locations where the sexual encounters took place or
as an implied charge of recent fabrication. But much of the force of cross-examination depends upon
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the tone and tenor of the questioning, combined with the cross-examiner's demeanor, facial
expressions, pregnant pauses, and other nonverbal cues. 2D

In this case, the State responded to appellant's hearsay objections with the assertion that "[t]he defense
has clearly questioned the credibility of Nailah and has suggested that she is confused about her age.
This comes in as nonhearsay under 801 and [a] prior consistent statement by the witness." Although the
State's response was certainly cryptic, the trial judge clearly understood its position, and he, assessing
not only the words spoken on cross-examination, but its tone, tenor, and nonverbal cues, agreed.
Although the questioning was subtle, the trial judge did not abuse his discretion in concluding that
appellant was making an implied charge of fabrication during his cross-examination."28) That subtly
implied charge became vociferously express during appellant's closing argument. At that point, the

"sinister seed of innuendo" sowed during cross-examination came to full fruition.-22

Thus, we note that a reviewing court, in assessing whether the cross-examination of a witness makes an
implied charge of recent fabrication or improper motive, should focus on the "purpose of the
impeaching party, the surrounding circumstances, and the interpretation put on them by the [trial]
court." B2 Courts may also consider clues from the voir dire, opening statements, and closing
arguments. From the totality of the questioning, giving deference to the trial judge's assessment of tone,
tenor, and demeanor, could a reasonable trial judge conclude that the cross-examiner is mounting a
charge of recent fabrication or improper motive? B If so, the trial judge does not abuse his discretion
in admitting a prior consistent statement that was made before any such motive to fabricate arose. 32!

We therefore hold that the trial court did not abuse its discretion in admitting Nailah's prior consistent
statements to Bishop Iglehart and Yvonne. The judgment of the court of appeals is reversed, and the
case remanded for the court of appeals to address appellant's remaining claims.

Delivered: November 14, 2007
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